Nos. C2-01-1132
UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF QHIO
FRED PARKER, et al,

Plaintiffs,

v, OPINION AND ORDER
THE STATE OF OHIO, Decision of a three-judge District
OHIO APPORTIONMENT BOARD, et al, Court, pursuant to 28 U.S.C. §2284,
composed of Boyce F. Martin, Ir,
Defendants. Chicf United States Circuit Judge;

James L. Graham and James S. Gwin,
United States District Judgcs.

BOYCE F. MARTIN, JR. Plaintiffs bring an action for declaratory and injunctive relief.
They seek the invalidation of the 2001 apportionment plan for clection of the Ohio General
Assembly. They allege violations of Section 2 of the Voling Rights Act (as amended, at 42 U.S.C.
§1973) and of the Fourteenth and Fifteenth Amendments to the United States Constitution, These
plaintiffs allege that minority voters, specifically A frican-Americans, were precluded from achieving
political efficacy by the new apportionment plan.

The plaintiffs are voters residing in the challenged districts and are generally those persons
protected under the Voting Rights Act. Defendants Taft, Blackwell, Petro, and Householder age

clected officials of the State of Ohio and members of the Ohio Apportionment Board, by virtue of
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their elected positions.' Plaintiffs claim that the Apportionment Board drafted an apportionment
plan diluting the ability of Ohio’s African-Amcricans to clcet candidates of their choice.
Specifically, the plaintiffs chatlenge House Districts 19, 20, 21, 25, 26, 27, 28, 29, 31, 32, 33, and
60. Plaintiffs also challenge Senate Districts 5 and 135.

Under the Ohto Constitution, decennially, after the federal census, Ohio 1s subdivided into
ninety-nine state House of Representatives districts. According to the ratio of Ohio’s population to
those ninety-nine districts, the ideal legislative district size is 114,678. A variance of five percent,
or 5,733, 1s pecrmissible. As a result, districts vary from 120,411 to 108,945,

According to the 2000 census, Ohio is the seventh most populous state in the Union with
11,353,140 people. African-Americans comprise eleven and a half percent of the population, at
1,305,611 people. The African-American population of Ohio lives predominantly in the state’s most
urban counties, including those at issue in this litigation.

The legislative provisions governing the Apportionment Board are found in Article X of the
Ohio Constitution. The Apportionment Board consists of the Governor (Taft), the Secretary of State
(Blackwell), the Auditor of State (Petro), and two persons chosen by legislative leaders. In this
instance, Ohio Speaker of the House Householder was chosen, as was State Senator Henngton, who
1s a plaintiff in this case.

Following an initial meeting, at which the Board appointed Taft as Chairman and Scott P.

Borgemenke as Secretary, the “Majority Members™ of the Board directed Borgemenke to draft and

‘For case of identification, we will refer throughout this opinion to the plaintiffs as those who
object to the rcapportionment plan and to the defendants as those whe created and support the
reapportionment plan.
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submit a new apportionment plan on their behalf. The Majority Members (Taft, Blackwell, Petro
and Houscholder) were those from the party holding a majority in the state houses, the Republican
party. Borgemenke was directed to submit a plan that complicd with the Ohio Constitution, the
United States Conslitution, and the Voting Rights Act. Defendants maintain that the Ohio
Constitution was the predominant basis for Borgemenke’s plan. He submitted the plan to the Board.
as required by the rules, on September 24, 2001. The Ohio Republican Party, Plaintiffs Senator
Leigh Herington and Ohio House Minority Leader Dean E. DePiero, and the NAACP also timely
submitted plans for reapportionment.

The Board reconvened on both September 26 and October 1 to consider the plans and to hear
testimony and other evidence on the respective plans. At the October 1 meeting, the Board adopted
a series of technical changes to the Borgemenke plan, as well as a series of changes requested by
Democratic members of the General Assembly. The Apportionment Board then adopted the
Borgemenke plan as amended.

This suit arises out of that plan. Plaintiffs claim that the African-American vote, in Ohio as
awhole and more specifically in Franklin, Hamilton, Mahoning, and Montgomery countics, has been
diluted by the new apportionment plan.

In making the case against the defendants, plaintiffs must first show that they have standing
tosue. InLujanv. Defenders of Wildlife, 5041 .S, 555, 560-561 (1992} (internal citations, quotation
marks, and footnote omitted), the Supreme Court held that the

irreducible constitutional minimum ol standing contains three
clements. First, the plaintiff must have suffered an injury in fact--an
invasion of a legally protected inlerest which is (&) concrete and

particularized and (b) actual or imminent, not conjectural or
hypothctical . . . Second, there must be a causal connection between
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the injury and the conduct complained of--the injury has to be fairly

... trace[able] to the challenged action of the defendant, and not . . .

th(e] result fof] the independent action of some third party not before

the court. . . . Third, it must be likely, as opposed to merely

speculative, that the injury will be redressed by a favorable decision.
In United States v. Hays, 515 U.S. 737 (1995), the Supreme Court had an opportunity to revisit the
standing issuc in a way instructive to the question before us today. The Court said, “we havc
repeatedly refused to recognize a gencralized grievance against allegedly illegal governmental
conduct as sufficient for standing to invoke the federal judicial power.” /d. at 743. The Court went
onto say, “The rule against generalized grievances applies with as much force in the equal protection
context ag in any other.” Jd.

Because of this rule, plaintiffs, in cases such as this one, who challenge a state’s
reapportionment plan on equal protection grounds claiming the plan has been racially
gerrymandered, must show that they live in a district so affected. The Fays Court recognized that
“Demonstrating the individualized harm our standing doctrine requires may not be easy in the racial
gerrymandering context, as it will frequently be difficult to discern why a particular citizen was put
in one district or another.” Id. at 744. 1f a plaintiff can argue that he resides in a district created in
violation of his rights to cqual protection and on the basis of race, then that plaintiff clearly has
standing. See id. at 745. The Court went on, however, 1o say, “On the other hand, where a plaintiff
does not live in such a district, . . . any inference that the plaintiff has personally been subjected to
a rucial classification would not be justificd absent specific evidence tending to support that
inference . . .. [That plaintiff would be asserting only a gencralized grievance against governmental

conduct of which he or she does not approve.” Id; see also Bush v. Vera, 517 U.S. 952, 957-58

(1996).
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The defendants assert that some of the plaintiffs lack standing to sue, arguing that there is
a problem with standing in House Districts 19, 21, 26, 32, and 33. The defendants argue that,
respectively, plaintiffs Stearns, Parker, Beatly, Mallory, and Yates, do not actually challenge the
constitutionality of the reapportionment plan as to their own districts. Because the purpose of this
litigation is 10 resolve as fully as possible the question of the constitutionality of the 1991 Qhio
reapportionment plan, for the purpose of this decision, we presume that all of the plaintiffs have
standing to challenge the plan.

We turn now to the heart of the claim of vote dilution. The first of the plaintiffs’ claims
arises from the Vating Rights Act. In Thornburgv. Gingles, 478 U.S. 30, (1986), the Supreme Court
articulated three preconditions to a cognizable vote-dilution claim under Section 2 of the Voting
Rights Act. The Sixth Circuit has described these preconditions as “a set of three necessary, but not
sufficient, conditions for a plaintiff to succued in a Voting Rights Act claim.” Malioryv. Ohto, 173
F.3d 377, 380 (6th Cir. 1999). Gingles, 478 U.S. at 50-51 (internal citations omitted), states

First, the minority group must be able to demonstrate that it is

sulficiently large and geographically compact to constitute a majority

in a single-member district. . . . Second, the minority group must be

able to show that it is politically cohesive. If the minority group is not

politically cohesive, it cannot be said that the selection of a

multimember clectoral structure thwarts distinctive minority group

interests. Third, the minority must be able to demonstratc that the

white majority voles sufficiently as a bloc to enable it . . . usually to

defeat the minority's preferred candidate.
Thesc preconditions have heen nsed since Gingley to inform and drive the debate about ractally-
motivated redistricting. Although Gingles pertained to multi-member districts, the Supreme Court

extended its reasoning and holding to singte-member districts in Growe v. Emison, 507 U.S. 25, 40

(1993) (“It would be peculiar to conclude that a vote-dilution challenge to the (more dangerous)
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multimember district requires a higher threshold showing than a vote-fragmentation challenge to a
single-member district.™).

The defendants first argue that the plaintiffs have failed to carry their burden on the first
Gingles precondition: showing that African-American populations in the districts at issue arc
sufficiently large and geographically compact to constitute a mujority. As the defendants point out,
the plaintiffs have failed to show in any challenged district that the district might be redrawn to
constitute a majority/minority district, in a way consistent with Article X1 of the Ohio Constitution.

The plamtiffs argue that the first Gingles precondition is not fully applicable here hecause
they are mercly secking “influcnce districts” and the prevention of influence-dilution. An influence
district is onc where a distinct group cannol form a majority, but they are sufficiently large and
cohesive to effectively influence elections, getting their candidate of choice elected. The plaintiffs
cite to Footnote 2 of Unv v. City of Holyoke, 72 ¥.3d 973, 979 (1st Cir. 1995) (parallel citations
omitted), as support for their argument that the first Gingles precondition is inapplicable to influence
claims:

This precondition will have to be reconfigured to the extent that the
courts eventually validate so-called influence dilution claims. See
Voinovich v. Quilter, 507 U.S. 146, 156-160 (1993) {(discussing
treatment of claims brought on behalf of persons who constitute a
potentially influential bloc, but less than the majority, within the
relevant electorate, and raising prospect that the fust Gingles
precondition may have to be "modified or eliminated”). The lower
courts are divided on the subject, compare Armour v. Ohio, 775
F.Supp. 1044, 1052 (N.D.Chio 1991) (threc-judge  pancl)
(recogmizing influence dilution claim) with McNeil v. Springfield
Park Dist., 851 F.2d 937, 947 (7th Cir.1988) (rejecting influence
dilution claim), cert. denied, 490 U.S. 1031, (1989), and the Supreme
Court has declined on four occasions to decide whether such claims

are cognizable under VRA § 2. See [Johnson v.] De Grandy, 512 U S.
[997, 1008-9 (1994)] . . . ; Voinovich, 507 U.S. at 156-160 . . . :
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Growe v. Emison, 507 U.S. 25, 41 n. 5. .., Gingles, 478 1).5, at
46-47 n, 12.

While plaintiffs are correct that the First Circuit and the Supreme Court have not yet ruled on
mnfluence districts, we are bound by precedent in this circuit. In Cousin v. Sundquist, 145 F 3d 818,
828 (6th Cir. 1998), the Sixth Circuitheld, “[Wle do not feel that an ‘influence’ claim is permitted
under the Voting Rights Act.” See also O 'Lear v. Miller, 222 F.Supp.2d 862 (E.D.Mich. 2002).
Because influence claims are not cognizable in our circuit and the plaintiffs have failed to establish
the first Gingles precondition, we see no need to discuss whether or not plaintiffs satisiy the second
and third preconditions. The plaintiffs” claim under Section 2 of the Voting Rights Act must fail.

We turn to plaintiffs’ claims under the Fourteenth and Fifteenth Amendments. A Fourteenth
Amendment claim is distinet from a vote dilution claim, as the Supreme Court stated in Miller v.

Johnson, 515 U.S. 900, 911 (1995) (internal citations omitted):

Shaw {v. Reno, 509 U.S. 630, 652 (1993)] recognized a claim
“analytically distinct” from a vote dilution claim. . .. Whereas a vote
dilution claim alleges that the State has enacted a particular voting
scheme as a purposeful device ‘to minimize or cancel out the voting
potential of racial or ethnic minorities,’an action disadvantaging
voters of a particular race, the essence of the equal protection claim
recognized in Shaw is that the State has used race as a basis for
separating voters into districts,

In order to assert a success(ul ¢laim under the Fourteenth Amendment, plaintiffs must show
that racc was a predominant faclor in drawing district lines in the reapportionment process. As
Justice O’Connor stated in Shaw, “The Equal Protection Clause provides that ‘[n]o State shall . . .
deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const., Amdt. 14,

§ 1. tscentral purposc is to prevent the States from purposefully discriminating between individuals
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on the basis of race.” 509 U.S. at 642. For the plaintiffs to succeed, they must carry the burden of
showing, “either through circumstantial evidence of a district's shape and demographics or more
direct evidence going to legislative puspose, that race was the predominant factor motivating the
legislature’s decision to place a significant number of voters within or without a particular district.”
Mitler, 515U S, at 916. The Supreme Court clarified this showing, id. (citing Shaw):

[A] plaintiff must prove that the legislature subardinated traditional

race-neutral districting principles, including but not limited to

compactness, contiguity, and respect for political subdivisions or

communities defined by actual shared interests, to racial

considerations. Where these or other race-neutral considerations are

the basis for redistricting legislation, and are not subordinated to race,

a State can ‘defeat a claim that a district has been gerrymandered on

racial lines.’
The defendants argue that the reapportionment plan was derived through race-neutral principles,
those provided by the Ohio Constitution, specifically Article XI, which requires that political
subdivisions generally may not be split. OH CONST Art. XI, § 7. Defendant Borgemenke testified
that the predominant basis for the decisions made in drafting the new apportionment plan was this
article of the Ohio Constitution.

As the Supreme Court said in Miller, “Although race-based decisionmaking is inherently
suspect, until a claimant makes a showing sufficient to support that allegation the good faith of a
state legislature must be presumed.” 515 U.S. at 915 (internal citations omitted). The plaintiffs
maintain they have made a sufficient showing of race-based decisionmaking with their evidence, but

the burden to establish that race was the predominant factor at work in the redistricting is high. See

Easley v. Cromartie, 532 U.S. 234, 240-1 (2001).
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The plaintiffs have presented no evidencc as to the districts’ shapes or contiguity, nor have
they presented sufficient evidence of impermissible legislative purpose. The plaintiffs rest on two
picces of evidence. First, they claim that a phone conversation between the chief of staff to
Defendant Speaker Householder and an unsuccessful Republican candidate for the State House
demonstrates the predominance of race as a factor in the reapportionment plan. The chief of staff
made a statement, unwittingly recorded, about having moved 13,000 African-Americans from
House District 28 and having added 14,000 Republicans. The chief of staff was attempting to
convince the unsuccessful Republican candidate to withdraw from a primary contest against the
Republican Caucus-endorsed candidate. Even though there were significant geographical changes
n the configuration of District 28, there was no significant change in the A frican-American voting
age population. Defendants argue that the chief of staff lied and that changes to the House Districts
at issue are explained by their populations alone. The districts were unconstitutionally “light™ or
“heavy” in population, and municipalitics were moved into new districts, consistent with the Ohio
Constitution.

Sccond, the plaintiffs claim that the official reapportionment plan was never properly
subinitled Lo the NAACP for approval, instead being presented by a witness in the case, Johnson,
who they claim had unfair and undisclosed biases in prescnting the plan, because he was hired as a
consultant to the Republican members of the Legislative Task Foree.

These pieces of evidence are insufficient to show that the predominant factor in devising the
redistricting plan was race. Because wc must presume that the state acted in good faith until a

sufficient showing is made otherwise, the plaintiffs” Fourteenth Amendment claim fails,



Finally, we turn to the plaintiffs’ claim under the Fiftcenth Amendment. The Supreme Court
has stated, “This Court has not decided whether the Fifteenth Amendment applies to vote-dilution
claims; in fact, we never have held any legislative apportionment inconsistent with the Fifteenth
Amendment.” Voinovich, 507 U.S. at 159. To effectively make this claim, however, the plaintiffs
need to show that the redistricting and reapportionment plan was intentionally discriminatory toward
African-Americans. See id. As discussed in the context of the Fourteenth Amendment claim, the
plaintiffs simply have not put forth sufficient evidence to establish that the State of Ohio, by its
Apportionment Board, intcentionally discriminated against citizens of Ohio on the basis ofrace. The
plaintiffs’ Fifteenth Amendment claim must fail as well.

For the foregoing reasons, we find in favor of the defendants. All the judges agree as to this
outcome, although they do so for different rcasons. Those reasons are stated in their concurring
oplnions.

The Clerk is directed to enter judgment in favor of the defendants.

7 754_.& \

Boyee R-Martin, Jr.
Chief United States Circuit Judge

e

James L. Graham
Uni District Judge

- > ‘—?.-
Jathes 8. Gwin
United States District JTudge




GRAHAM, Distriet Judge, concurring. I concur with Chief Judge
Martin’s opinion, with the exception of his treatment of the
issue of standing as respects four of the house districts
challenged by the plaintiffs. Defendants have moved for partial
summary Jjudgmecnt on the ground that therce are no plaintiffs who
have standing to challenge the redistricting of House Districts
19, 21, 27 and 32. Defendants assert that those plaintiffs who
reside in these districts have no cohjection to their
configuration, and that the remaining plaintiffs, who are not
residents of these districts, do not have gtanding to challenge
their configuration.

The Supreme Court has held that nonrcsidents of allcgedly

racially gerrymandered districts have not suffered “a ceognizable

injury under the Fourteenth Amendment.” United States v. Hays,
515 U.S5. 737, 746 (1985). In Shaw v. Hunt, 517 U.S. 852, S04
{1996), the Supreme Court reaffirmed and summarized the rule of

Hays, as follows:

In United 8tates v. Havs, 515 U.S. 737, 115
§.Ct. 2431, 132 L.E4.2d 635 (1995), we
recognized that a plaintiff “who resides 1n a
district which is the subject of a racial
gerrymander claim hasg standing to challenge
the legiglation which crecated that district,
but that a plaintiff from outside that
district lacks standing abscnt specific
evidence that he personally has been
gubjected to a racial classification.

The same rules for standing should apply to plaintiffs’
claims under § 2 of the Voting Rights Act, 42 U.5.C. § 1973,

which was enacted to enforce the guarantees of the Fourteenth and
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Fifteenth Amendments.' Nonresidents of House Districts 15, 21,
27 and 32 are not aggrieved persons with respect to the
configuration of those districts. Their right to vote is not
affected by the configuration of those districts. None of the
nonresident plaintiffs has preoduced evidence that he or she hasg
been subjected to a racial classification.

Plaintiffs bear the burden of proving their standing to
challenge particular districts. Hays, 515 U.S5. at 743-45.
Plaintiff Stern, who lives in House District 19, admitted in his
deposition that he had no complaint about how his district was
configured. Exhibit 4€, Stern Depo. at 18. Plaintiff Farker was
asked during his dcposition to identify any housc districts with
which he disagreed in respect to their configuration. Parker
said, "None gpecifically that I can name at this point.” Parker
Depo. at 36. At trial, Parker testified that although he
objected to the new districts in Franklin County in general, he
had not examined the configuration of House District 21, the
district in which he resides, “to any ygreat extent.” Trial Tr.
at 263. Plaintiff Beatty was asked during her deposition whether
she had any objections to the configuration of her districc,
House District 27. She said, “I don’t have any major
objection.... I did prefer some of the areas that [ had in my

previcus district that I no longer have.” Exhibit 45, Beatty

'For example, § 3 of the Act prcvides for the appointment of federal
examiners when the Attorney General or “an zggrieved person” institutes a
proceeding “under any statute teo enforce the wvoting gquarantess” of the
Fourteenth and Fifteenth Amendments. 42 U.S.C. § 1972a.
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Depo. at 11-12. Beatty also testified that she consented to
become a plaintiff in this case bhecause “it allows for some
diversity of representatives across the state.” Beatty Depo. at
16. Plaintiff Mallory testified in his deposition that he had no
objectlions to House District 32, the districkt in which he
resides. Mallory Depo. at 30. At trial, Mallory testified that
House District 32 was “fine,” but that some African-American
voters residing there should be transferred to an adjacent
district, and that his objections were to the cconfiguration of
the adjacent district. Trial Tr. at 32, 326.

No other plaintiffs are residents cf House Districts 13, 21,
27 and 32. Wone of the nonresident plaintiffs have standing to
challenge the configuration of those districts. I would grant
defendants’ motion for summary judgment con the issue c¢f standing
with respect to House Districts 19, 21, 27 and 32.

I concur with Judge Gwin’s finding that plaintiffs have
failed to demonstrate that the white majority votes sufficiently
as a block to enable it tc defeat the mincrity’s preferred
candidate, and I agree with his analysis of the evidence on that
issue.

However, I disagree with Judge Gwin’s suggestion that
influence claims are permitted under § 2 of the Voting Rights
Act. This issue was squarely addressed by the Sixth Circult

Court of Appeals in Cousin v. Sundguist, 145 F.3d 818, 828-29

(6" Cir. 1998) (“We believe the district court erred in assuming

from the Gingles footnote and the Senate Report that an influence
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claim is actionable under Section 2.”) Since the court in
Sundguist rejected one of plaintiffs’ claims as an impermissible
influence claim, and also rejected plaintiffs’ proposed two-
district system on that basis, it ig inaccurate to characterize
the court’s ruling ag “dicta.” T aloc believe that Sundguigt is
binding authority for three-judge district courts sitting within
the Sixth Circuit. As Judge Gwin has pointed out, a majority of
three-judge district courts and circuit courts of appeals hold
that circuit court precedent is binding on a three-judge district
court.

Even if we were not bound by Sundquist, I would find that
influence claims are not authorized under § 2 of the Voting
Rights Act for the same reasons that the court in Sundquist and
other courts and judges have rejected influence claims. See

Sundguist, 145 F.3d at 828-25; McNeil v. Springfield Park Dist.,

851 F.2d 937, 944, 947-48 (7" Cir. 1988) (“Movement away from the
Gingles standard invites courts to bulld castles in the air,

based on quite speculative foundations.”); Hastert v. State Bd.

of Electicns, 777 F.Supp. 634, 654 (N.D.I1l. 1991) ("We perceive

the Gingles electcral district majority precondition as the only
rational measure for limiting voter group size under the Voting

Rights Act.”); Armour v. State of Chioc, 775 F.Supp 1044, 1082

(N.D.Ohic 1991} (Batchelder, J., dissenting) ("Such a limitlese and
standardless cause of action ig too ambiguousg and unenforceable

to be valid.”). See also DeBaca v. County of San Diegqo, 7%4

F.Supp. %%0, 996-97 ($.D.Cal. 1992) (rejecting Armcur and
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following Hastert) .

If influence claims are permitted, then any system of
districting, no matter how fair and impartial in its conception,
is subject to attack unless it pecls minority voters in
sufficiently large enclaves so that they can “influence” the
result of elections. This would transfer the principle of “one

man--one vote” into “one group--one election victory.”?

‘See Armour v. State of Ohio, MNo¢:. 8R-4040C, 19%0 W.L. 8710 at *10 (&
Cir. Feb. 7, 1990, {Guy, J., dissenting} {opinion withdrawn) .




GWIN, Dustrict Judge. While 1 concur with the decision to give judgment to the defendants,
['do so for different reasons. The majority relies upon an interpretation of Thornburg v. Gingles,
478 U.S. 30 (1986) that requires minorities to constitute a majority of the votiny population before
bringing a claim under Section 2 of the Voting Rights Act (“the Act”), 42 U.S.C. § 1973(a). I
believe such a holding is both unnecessary to the case before us and also likely wrong. Instead,
! believe the plantiffs’ claims fail because they do not show that the White majurity votes
sufficiently as a block to enable it to usually defeat the minority-prefetred candidate.

Section 2 of the Act addresses electoral procedures that cause minority voters to have
"less opportunity than other members of the clectorate to participate in the political process." 42
U.8.C. § 1973(b). Scction 2 prohibits a statc fior creating districts thar dilute the ability of
minonty group members to elect representatives of their choice. Gingles, 478 U.S. at46-47. To
prevail on a Section 2 claim, the party chailenging the redistricting plan must prove that the
application of the plan will operate, or has operated, to reduce or cancel the ability of minority
voters to elect thewr preferred candidates. 7d. at 48.

In1982, Congress significantly broadened the ability to seek redress under the Act. The
1982 amendments to Section 2 of the Act responded to the Supreme Court’s decision, Mohiie
v. Bolden 446 U.S. 55 (1980), a decision that required plaintiffs to show discnminatory intent to
prove a vote-dilution claim on either constitutionalor statutory grounds. In response to this narrow

reading by the Court, Congress amended Section 2 of the Act tn overnile the restrictive “intent”



test established n Bolden. Congress instead adopted a "results” test.!  In addition, Congress

directed courts to consider nine explicit factors when determining the validity ofa Section 2 claim.

In setting out factors for Courts to consider , Congress set no requirement s to the percentage of
voters minonty populations must have before they could challenge an election practice. Instead
Congress directed courts to consider “the totality of circumstances,”

Anact or procedure violates the Act if it causcs a minority group to have “less opportunity
than other members of the electorate to participate in the political process and elect representatives
oftheir choice.” 42 U.S.C. § 1973, accord Beth A. Levene, Influence-Dilution Claims Under
the Voting Rights Act, 1995 U. Chi. Legal¥. 457, 466. The legislative history of the Act shows
that Congress sought to ensure nunority groups” ability 1o meaningfully participate inelections, not
Just elect candidates of their choice. See S. Rep. No. 97-417,at29 n. 115 (1982). The Senate
Report notes, “the issue to be decided under the results test is whether the political processes are
equally open to minority voters.” [d. at 2. As one commentator notes, influence claims arc

consistent with the purposes of the Act because “*political effectiveness’ not only includes the

‘As amended, 42 USC § 1973(a)-(b) {1988) reads.

{(a) No voting gualification ot prerequis ite to voting or standard, practice, or procedure shall be
wnposed or applicd by any State or political subdivision in a manner which results in a denial or
ahridgement of the right ofany citizen of the United States to vote on account of race or color . . . as
provided in subsection (b} of this section.

{b) A violation of subsection (a} of this scction is established if, hascd on the totality of
circumstances, it is shown that the palitival processes leading to numination or clection in the State
ot political subdivision are not equally open to participation by members of a class of citizens
protected by subsection (a) of this section in that its members have less opportunity than other
members of the eicctorate to parlicipate in the political process and to elect representatives of therr
choice. The extent to which members af o protecicd class have been etected to office in the Stats or
pehitical subdivision 15 onc circumstance which may be cunsidered: Provided, That nothing in this
scction establishes a right to have members of a protected class elected in numbers equal to their
proportion in the population.



power to elect, but also . . . the ability to use a group’s voting strength to persuade candidates to
address particular 1ssues.” Levene, supra at 468

InGingles, the Supreme Court reviewed North Carolina’s at-large state election scheme.
Despite a lack of indication that Congress intended to limit Section 2 claims, the Court identified
cerfain conditions that a plaintiff must establish before proceeding to the more general factors
Congress set out in42 U.S.C. § 1973(b). As to challenges to at-large districts, the Gingles
Court required the challenger show that it: 1) is sufficiently large and geographically compact to
make up a majority in a single-member district, 2) that the minority group is politically cohesive,
and 3) that White voters have discriminatorily blocked the minority population from electing their
preferred candidate. Gingles, 178 U.8. at 50-51.

While requiring that challengers to at-large districts show a majority in a single member
district, the Court disclaimed an intent to deal with single-member district chalicnges:

We have no occasion to consider . . . what standards should pertain to ( ) a claim

brought by a minerity group, that s not sufficiently large and compact to constitute

a majority m a single-member district, alleging that the use of a multianeinber

district impairs its ability to influence elections.
fd at46-47n 12,

After Gingles, the Court has explicitly avoided deciding whether a plantiff can bring a
claim absent a showing that the minority makes up most of the voters in a single-member district.
In Growe v Emison, 507 U.S. 25,41 (1993), the Court used the Gingles factors in deciding a

challenge to a single-member district but the Court expressly declined to decide whether plaintiffs

could make influence dilution claims absent a minority-majority population. /d. at 41 n.5.



The Court’s decision in Voinovich v. Quilter, 507 U.S. 146 (1993), is even more
relevant to whether a plaintiff can make an influence claim where the minonty papulation makes up
less than a majority of the voting age population. In Voinovich, the minonty plaintiffs argued that
their Section 2 rights were violated when the reapportioning body failed to construct influence
districts, districts where minorities make up less than a majority of the voting age population but
where they could jon with others to elect preferred candidates? Despite facing the issue of
whether plaintiffs from districts with less than a minority-majority population could make claims,
the Supreme Court again declined to reach the issue. Explaining its treatment of the Gingles mult-
member district requirement that the minority population be sufficient to constitute a majomnty in a
district, the Coourt held-

Ofcourse, the Gingles factors cannot be applied mechanically and withont regard

to the nature of the claim. For example, the firsst Gingles precondition, the

requirement that the group be sufficiently large to constitute a majority in a single

district, would have to be modified or eliminated when analyzing the

influence-dilution claim we assume, arguendo, to be actionable today. /d. at 1155.

The complaint in such a case is not that black voters have been deprived of the

ahility to constitute a majonity, but of the possibility of being a sufficiently large

munority to elect their candidate of choice with the assistance of cruss-over votes

from the white majority. See ibid. We need not decide how Gingles’ first factor

might apply here, however, because appellees have tailedto demonstrate Gingles'’
third precondition--sufficient white majority block voting to frustrate the election

“The Court described the claim:
Appellees in this case however, do notallege that Ohio's creation o fmajority-black
districts prevented black voters from constituting a majority in additionaltdistricts
Instead, they claim that Ohio's plan deprived themof"influence districts™ in which
they would have constituted an influentialminority. Black voters in such influence
districts, of course, could not dictate clectoral ontcomes independently. Burt they
could cleet their candidate ofchoice nonetheless ifthey are numerous enough and
their candidate attracts sufficient cross-over votes from white voters.
307 ULS. ar 154,



of the minority group's candidate of choice.
Id at 158

The Voinovich Court ruled against the appellees because they had failed to show that
Whites voted as a block. Ifthe Voinovieh Court had intended to stop influence claims in districts
where minorities do not make up a majority, it could have made that finding on a legal basis.
Instead it cngaged m a factual review that required it to decide whether, under a clear error
analysis, sufficient evidence supported the district court’s finding that White voters did not vote as
a block.

In Johnsonv. DeGrandy, 512U.5.997, 1009 (1994}, the Court again declined to find
that plamufls could not make influence claims. (“As in the past, we will assurne without deciding
that even if Hispanics are not an absolute majority of the relevant population in the additional
districts, the first Gingles condition has been satisfied in these cases.”)

Beyond its repeated failure to imposc the  minority-majority condition upon Section 2
claims challenging a single-member district, the Court has emphasized that courts should not
gquickly apply judicially crafted limitations to Section2 Vitigation. In Chisom v. Roemer, 501 1S
380 (1991), the Court stated a philosophy of affording a hearing to claims without judicially created
limitations:

[The standard that should be applied in litigation under Scction 2 is not at issue

here. Even if scrious problems lie ahead in applying the totality of the

cireumstances deseribed in Section 2(b), that task, difficult as it mayprove to be,

cannot jusuty a judicially created limitation on the coverage of'the broadly worded

statute, as enacted and amended by Congress.

501 US. at 416,

fh



The majonty finds that plaintiffs fai to mect the firstprong of the Gingles test. The plaintiffs
argue that the first prong of the Gingles test does not apply because their claims are “influence
clauns.” The plaintiffs point to First Circuit authonty that supports this argument. See Uno v.
City of Holyoke, 72 F.3d 973, 979 (1st Cir. 1995). See also Armour v. Ohio 775 F . Supp.
1044, 1052 (N.D. Ohio 1991) (threc judge panel) (recognizing validity of influence claim). Also,
as described above, the Supreme Court has gone out of its way to avoid applying the first prong
of (ringles 1o stop influence claims.

Lacking any clear Supreme Court holding requiring minority-majonity status before a
Section 2 claim can be made in a single-member district, the majority relies upon Cousin v.
Sundquist, 145 F.3d 818, 828 (6th Cir. 1998). In Sundquist, the Sixth Circuit reviewed a
Section 2 challenge to Tennessee’s at-large method for electing judges. The Sundquist Court
explicitly did not reach a determination whether the plaintiffs needed to showa sufficiently large and
geographically compact concentration to constitute a majority in a district;

Since we conclude that the plaintiffs failed to meet the third pre-condition, we need

not conduct a detailed inquiry into the first factor, the geographic compactuess of
blacks in Hamilton County. . .

145 I".3d at 823. The Sundyuist Court then relied upon its finding that there was insufficient evidence

showing that Whites voted as a block to defeat minority favored candidates. In declining to rest its decision

on the farure to show minorities made up a majority in the challenged district, the Sunquist Court relied

upon the Supreme Court’s failure to reach this issue in Voinovich. 145 F.3d at 823 (citing Voinovich v.

Quilier, 507 U.S. 146, 158 (1993}. See also, Gingies, 478 1.8, at 50.
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AswithVoinovich, the Sundquist Court thenreviewed the trial court’s finding that Whites
voted as a block to defeat minority preferred candidates for clear error. 145 F.3d at 823 The
Sundquist Court’s discussion of the first Gingles condition is obvious dicta. If the Sixth Circuit
intended to stop influence claims for districts where minorities did not make up a majority of voters,
why would it undertake the detailed factual analysis necessary to reverse the district court’s finding
that the White majority voted as ablock? Stated otherwise, why make the effort if the Sixth Circuit
intended to stop influence claims because the minority complainants could not show they made up
a majority in the voting district?*

The majority also relies upon O "Lear v. Miller, as authority against the viabilityofinfluence
claims. However, O'Lear does not bind this Court. The O'Lear court, like the majority here,
misread Sundquist as binding authority. O 'Lear v. Miller, 222 F. Supp.2d 850, 860-61{[.D.
Mich. 2002). Second, evenif O'Lear did not basc its holding on dicta, O 'Lear would not control

this Court, as another statutory three district judge court rendered the decision. The decisions of

YSome question exists whether the Sixth Circuit's opinion in Sunguist would control us in any regard. Does
the Sixth Circuit’s opinion constitute s/ere decisis on a statutory three-judge district court? Congressdirects that voting
tights claims be heard by a statutory three-judge district court, see 28 [ 8.C. § 2284, with appealdirectly to the Supreme
Court, thereby bi-passing the Circuit Court of Appeals, See id. The doctrine of stare decisis in practice,commands that
lowercourts folluw the precedentofcourts who review their decisions. If our decision is reviewable only by the Supreme
Court, logic suggests that we are not bound by circuit authority. While such authority may persuade, only Supreme
Court holdings would seem to have controlling authority

Atleastone statutory three-judge district courtagrees. See Jehovah's Witness in Washingtonv. King County
Hosp.,287F . Supp.488,502-3 (W .D. Wash. June 8, 19673“In this specialthree-judge court case weare not bound hy any
judicial decisions other than thoseofthe United States Supreme Court "), In contrast, a majority of three-judge district
courts and circuit courrs disagree. See Baksalary v. Smith, 579 F.Supp. 218, 227 (E.D. Penn. Feb, 1, 1984); Finch v
Missivsippi State Medical Ass'n. Inc SRS F 24765, 773 (51h Cir. 1978y Lewis v Rockefeller, 431 F.2d 368, 371 (24 Cir,
t970), Ruswell v. Hathaway, 423 F Supp.833,835 (N.D. TexDec. 10,1976), Hopson v. Schrlfings, 418 F Supp. 1223, 1234-
35015 (ND Ind Mar. 30, 1976); Athunson v. Grasso, 411 F.Supp. 1153, 1137 (D, Conn. 1976), Alabama NAACP State
Conference of Branches v. Wallaces, 269 F.Supp. 346, 350 (M. ). Ala May 3, 1967). However, thesethree judee district
courts follow circuit precedent without clear explanation of why such precedent should control courts who are not
reviewed by those circuits



statutory three-judge district courts do not bind other statutory three-judge district courts. See,
San Diego United Port Dist. v. Gianturco, 651 F.2d 1306, 1316 (9th Cir. 1981); see also,
Lewis v. Rockefeller, 431 F.2d 368, 371 (2d Cir. 1970) (“A district court . . .convened as a
statutory three-judge panel. . still is sitting as a district court for putposes of stare decisis); see
also, P. Bator. P. Mishkin, D. Shapiro, & H. Wechsler, Hart & Wechsler’s The Federal Courts
and the Federal System, 967-79 (2d cd. 1973) (“purposc of a three-judge court . .. was not to
add a greater than normal authority or finality to its decision™). For these reasons O 'Lear does
not control our decision. To the extent it is offered as persuasive authority, it fails to offer a
reasoned explanation why claims under Section 2 should be limited to districts where minorities
make up a majority of voters.

Ifrequired to decide, by the facts presented herein, I would find strong support for allowing
influence claims. Most important, nothing suggests that Congress intended to limit Section 2 claims
to ones mvolving districts where minotities were a majonity of voters. The Supreme Court has also
suggested that a minority influence claim may be sullicicnt tw sustain a Section 2 results claim. In
Chisom v. Roemer, 501 U.S. 380 (1991), the Court stated that to establisha Section 2 claim, the
plantiffs must show both that they have less opportunity to participate in the political process and
that they have less opportunity to elect representatives of their choice. Justice Scalia dissented,
arguing that this 1cading of Section 2 would leave “minorities who form such a small part of the
electorate in a particular jurisdiction that they could on no conceivable basis ‘elect representatives
of their choice™ entirely without Section 2 protection. fd. at 409, He further reasoned that such

minorities could therefore be denied cqual opporfunity to participate in the political process with



mpunity. /d. The majority responded to Justice Scalia’s dissent by pointing out that his argumnent
“rested onthe erroneous assumption that a small group of voters can never influence the outcome
ofanelection.” Jd. at 397 n.24. Thus, the Court suggested that influence claims can be valid under
Section 2 of the Act.

The majonty gives judgment to the defendants after finding African- American voters are
not able to show that they could constitute a majonty in any proposcd district. As explained
above, I amnot convinced that plaintiffs are required to make sucha showing. Yet more important
for our present circumstances, we need not reach this issue because the plaintffs have failed “to
demonstrate that the White majority votes sufficiently as a bloc to enable it . . . to defeat the
minority's preferred candidate.” Thornburg v. Gingles, 478 U.5. at 50.

In support of their argument that White majority voters do not vote as a block to defeat
the mmority’s preferred candidate, the defendants first point to Ohio election retumns in recent
years. During the period 1992 - 2000, African-American candidates won seventy-four of eighty-
four races. Of the ruces lost, one involved an African-American runiing as an independent and
most of the other results involved an African-American Democrat running ina Republican leaning
district.

In Ohio, Affican-Americans makeup 11.46% ofthe population. Although having less than
[2% of the population, African-Awmericans Licld 14% of the Ohio House seats and 12% of the
Ohio Senate seats after the 2000 clection. African-Amnericans candidates won these seats with
significant White crossover votes. Since 1991, African-Americans have held four Senate seats,

only one of which has a mmority-majority A frican-American voting age population. Aftican-



Amencan candidates won three Ohio Senate Seats with African- American voting age population
0f27.21%, 39.04%0, and 32.28% respectively. Afncan-Americans won these seats with significant
White crossover votes.

In the 2000 election, fourteen African-American candidates won clection to the Ohio
House, usually with significant White support. Of the fourteen African-Amnericans elected in 2000,
only tour were from munority-majority African-American districts. Five of these candidates won
election to the Ohio House from districts with less than 40% Afiican-American voting age
population. After correcting for methodology errors, the defendants® expert, Dr. King®, found that
the candidate of choice of the African American community won in twenty-seven of thirty-four
races. While such success alone does not establish that Whites do not vote as a block, it is
certainly relevant’ Gingles, 478 U.S. at 99 ("[T]he relative lack of minonty clectoral success
under a challenged plan, when compared with the success that would be predicted under the
measure of undiluted minonty voting strength the court is employing, can constitute powerful
evidence of vote dilution”).

The defendants provided persuasive statisticalevidence showing that Ohio has little racially

polarized voting nrelevant elections, whichis important to our consideration whether the plantiffs

4 . - . - - -
Dr. King, a Professor of Government at Harvard University and Director of the Harvard Data Center, s trained

in both political science and statistics. King specializes in statistical analysis ofsocialissues including the quantitative

review of voting trends to decide wherther racially polarized voting is present. He has published extensively and is
credited with developing methods aud application of quantitative methods to redistricling.

Professor Kimg developed a regression analysis improving on the long-utilized “Goodman's Regression.”

Groodman's regressinn often gives incorrect results. Dr King s analvsic starts with Goodman's regressionandimproves

by correcting forinformationknown tobe true. Dr. King's analvsis has received high praise and peer acceptance and
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cstablished that Whites vote as a block, thereby denying minorities opportunity to meaningfully
participate.

Dr. King gave persuasive testimony suggesting that Ohio has little significant racially
polarized voting in Ohio General Assembly clections.®  After comrecting for errors, Dr. King
reviewed Ohio elections over the 1990 - 2000 time frame. He first sought to set up a control
group.  To control for differing party loyalties between African-Americans and Whites, King
compared elections where an African-American Democrat candidate faced a White Republican
candidate. He then contrasted the results of these elections with races where a2 White Democrat
faced a White Republican. King then compared the degree of different voting between African-
Americans and Whites 1o see what influence the race of the candidate had in the vote. King
described the results after reviewing 123 elections from across Ohio:

S0 what we can look at here is the degree of racially polarized voting overall, but
then given different treatments, that is given different sets of candidates, so Ict's
start with a white Democrat versus a white Republican. When a white Democrat
runs against a white Republican, the degree of racially polarized voting is about
31.7 percent. Very interestingly, when the Democrats decide instead to nominate
an African-American, that number stays almost exactly the same. The number
beneath it is 31.8 percent. That's fairly remarkable. In fact it's quite remarkable,
and 1t's a trbute to the people of Ohio, cssentially, that a different type of
candidate is nominated and people are responding in very similar ways.

Infact youcanlook at the individual black and white behavior to disscct this a little further.
What happens when a white Democrat runs against a white Republican among black
voters? About 79 percent of them give their support to the Democratic candidate. What
happens when the Demacrats decide to run blacks? More blacks vote for the black
Democrat. It goes from 79.4 to 84.4. That's very interesting, but it's not surprising. But
what 1s very interesting 1s that whites are doing the same thing. Whites give 47.7 percent

o Rucially polarized voting or racial block voting 1s the difference between the percent of Blacks voting for a
candidate and the percent of Whites voting for that candidate.
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o the white Democrats when it's 2 white Democrat running, and their support for the
Democratic candidate also increases when the Democrats run a black; it increases to 52.6
percent. The result overall is that the degree of racially polarized voting, the difference
between the first and second column, doesn't really change,

Scetion2 applies when Whites and racial minorities consistently prefer different candidates
at the polls. Section 2 prohibits a state from drawing district lines that take advantage of these
differing preferences to give White preferred candidates a majority in a disproportionate share of
districts and prevent minority voters from clecting candidates of their choice. Plaintiffs must show
that the local majority votes as a block. Evidence regarding the success of the minority’s preferred
candidates speaks to whether such majority block voting occurs. See Gingles, 478 U.§, at 51 (“It
is obvious that unless minority group members experience substantial difhculty electing
representatives of their choice, they cannot prove that a challenged electoral mechanism UMpairs
their ahlity ‘to elect.”™)

Here, the persuasive evidence hefore the Court shows that Ohig’s majority Whitc voters
do not vote in a block. Having failed to show significant differences in the preferences of White
and minority voters, the plaintiffs do not establish the core consideration necessary 1o succeed with
their Section 2 claim- that the defendants used a significant racial voting disparity to apportion
districts to defeat minority participation. Failing such a showing, we must give judgment to the

defendants.



